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Executive Summary

On 12 January 2010, an earthquake registering 7.3 on the Richter scale struck Haiti, with
the capital Port-au-Prince and the surrounding area bearing the brunt of the impact.
The disaster claimed over 230,000 lives and led to the displacement of more than two
million people.

The devastation wrought on the capital also had severe repercussions for the institu-
tions of this highly centralized country, which were left in a much weakened state.

Although numerous international actors, including the United Nations Stabilization
Mission in Haiti, set up in 2004 with a mandate to ensure a stable environment and
restore public safety in the country, UN agencies, the International Red Cross and Red
Crescent Movement and a large number of NGOs, were already operating in Haiti before
the earthquake, their response capacity was also weakened by the disaster.

The vulnerability of governmental and international actors affected by the disaster ini-
tially delayed the implementation of a coordinated response. Nevertheless, the massive
mobilization of the international community within hours of the disaster resulted in
a large-scale international response, with a remarkable deployment of relief supplies
and personnel.

The purpose of this technical assistance project in Haiti is to make recommendations
to the Haitian Government on the best way to strengthen its legal framework for inter-
national disaster response, particularly in the light of the response to the earthquake.
The report is based on the ‘Guidelines on the domestic facilitation and regulation of
international disaster relief and initial recovery assistance’ (‘IDRL Guidelines’) unani-
mously adopted by the States party to the Geneva Conventions at the 30* International
Conference of the Red Cross and Red Crescent held in November 2007.

A consultant engaged by the International Federation of Red Cross and Red Crescent
Societies (International Federation) to support the Haitian National Red Cross Society
(HRC) carried out research into relevant legal questions and conducted interviews with
the actors concerned. Representatives of central and provincial government authori-
ties, international organizations and NGOs involved in the response efforts carried out
in Haiti, as well as academic institutions, were consulted.

All the government and international representatives consulted during the project
acknowledged the importance of the study for Haiti. They also agreed on the need
to draft a bill, taking into account the mechanisms set up during the response to the
January 2010 earthquake and based on the IDRL Guidelines and the recommendations
made in this report. All those consulted deemed it essential to prepare a law estab-
lishing the procedures to be implemented in the event of a disaster and the terms and
conditions of application, as the country is frequently affected by natural disasters.
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Summary of the main findings of the study

Legal and institutional framework

Haiti is party to several international conventions concerning international disaster
response. However, although ratified international conventions are self-executing in
Haitian law, in practice, the Haitian State has yet to adopt the administrative, legisla-
tive and regulatory measures required to implement them.

Current legislation concerning international disaster response is fragmented across
various legal instruments, and numerous legal provisions were adopted in an ad hoc
manner in the aftermath of the earthquake.

The National Risk and Disaster Management Plan and the Emergency Response Plan are
the main instruments for disaster management in Haiti, although they are not legally
binding. They must be considered in conjunction with the State of Emergency Law of
April 2010 (repealing the State of Emergency Law of September 2008).

Resource liaison

The National Risk and Disaster Management Plan and the Emergency Response Plan
assign the primary role of coordinating disaster response activities carried out by
the different ministries, committees and organizations (including disaster prepared-
ness, early warning, response and recovery) to the Civil Defence Department (DPC).
The Emergency Response Plan assigns functional areas of responsibility for disaster
response, rehabilitation and recovery activities to different ministries. The Ministry
of Foreign Affairs, among others, is responsible for communicating information about
the disaster to international actors and determining the type of aid to be requested
from them.

The Interim Haiti Recovery Commission was created by the State of Emergency Law of
April 2010 to ensure effective coordination and use of the financial resources available
and the assistance provided by the numerous international actors.

Early warning

Department, commune and local risk and disaster management committees are
responsible for early warning systems. The Ministry of the Interior and Regional and
Local Development, through the Civil Defence Department, is responsible for analysing
and disseminating information about an impending or actual disaster in order to facili-
tate the overall implementation of the response.

Appeal for international solidarity

Although the State of Emergency Law establishes the government’s authority to make
an appeal for international solidarity once a state of emergency has been declared, the
terms and conditions of a request for external assistance and relief are not defined.
The actors consulted in this study observed that a request for international assistance
would be automatic once the state of emergency had been declared and signed by the
President of the Republic or the Prime Minister. After the earthquake, an oral request
for assistance was made.
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Military assistance

The interviews conducted revealed that the Government of Haiti formally requested
the assistance of the United States Army through the President of the Republic. Shortly
after the earthquake, the US Army therefore took charge of controlling humanitarian
air and maritime traffic. In the days following its takeover of air traffic operations at
the airport, the US military came under fire for its strategy of refusing to authorize
the landing of planes carrying humanitarian aid and giving priority to military flights
bringing in military reinforcements. Following the signing of an agreement between
the United Nations World Food Programme and the US Army, an air slot system was
established by the US Army in consultation with the Government of Haiti, to deter-
mine priorities, leading to a significant increase in the arrival of planes transporting
humanitarian aid, which were given priority over those bringing in military reinforce-
ments and rescue equipment.

NGO eligibility and registration

In order to be granted domestic legal personality and the related rights and privileges,
non-governmental organizations must register with the unit responsible for coor-
dinating the activities of NGOs (UCAONG) at the Ministry of Planning and External
Cooperation. The procedure is established in the 1989 decree on international and
local NGOs. After the earthquake, international actors were unable to register promptly
following the existing procedure, as it is intended for NGOs carrying out long-term
development aid activities in the country rather than those responding to a short-term
emergency situation. In order to expedite the registration process, which can take up
to six months in normal times, the Ministry of Planning and External Cooperation
established a procedure provided for in the 1989 decree, which considerably reduced
registration times. In spite of this, many NGOs did not apply for registration or com-
plete the registration process and operated outside the established coordination and
control mechanisms. The lack of administrative capacity in the months following the
earthquake meant that the Haitian authorities were unable to prevent unregistered
NGOs from carrying out operations in the country.

Customs provisions

The Customs Code of 5 March 1987 does not establish emergency measures for disasters.
However, a new Customs Code is now before the Haitian Parliament. There have been
several different phases in terms of customs requirements following the earthquake.
Initially, all goods were allowed to enter the country without any controls or charges.

The Customs Department then established special procedures to facilitate customs
clearance for items intended for victims of the 12 January 2010 earthquake. These pro-
cedures, established for a three-month period, temporarily suspended certain customs
formalities for a list of items required for the beneficiaries of international aid.

Once the three months were up, the normal customs clearance procedure was resumed.
However, when a cholera epidemic hit the country, special customs measures were
once again adopted.

In spite of the special procedures put in place after the earthquake, many organiza-
tions were affected by significant delays in the entry of relief supplies into the country.
Among other problems, the large number of humanitarian organizations providing
assistance after the earthquake and the massive influx of ‘non-essential’ relief items



International Federation of Red Cross and Red Crescent Societies

contributed to causing delays and bottlenecks at customs. Other factors causing delays
included the large amount of undeclared relief goods entering the country after the
earthquake, failure to present the proper paperwork for customs clearance and the
limited resources of the Customs Department. Items not eligible for clearance by means
of the special procedures, particularly vehicles, caused serious problems.

The re-establishment of the normal procedures led to further delays and blockages in
the handling of essential humanitarian aid for earthquake victims. The fact that the
official working hours of customs officers at the terminals were not extended was a
serious constraint hindering the rapid clearance of relief goods through customs.

Entry of humanitarian personnel

Haitian law contains no specific provision for visas for disaster relief and initial recovery
personnel. Nationals from almost all countries were allowed to enter the country and
stay for a period of 90 days after the earthquake without a visa and without cost, a
practice that created potential for abuse. Indeed, any organization, association, reli-
gious group or individual was able to enter the country freely and operate outside the
established control and coordination mechanisms, outside the existing legal framework
and without registering with the government or meeting international standards for
humanitarian aid.

Recognition of professional qualifications

The Ministry of Public Health and Population is the authority responsible for the rec-
ognition of the credentials of foreign personnel, particularly medical qualifications.
However, there is no provision for the recognition of qualifications of foreign personnel
after a disaster. Pursuant to the decree of 25 March 1974 concerning the professional
association of Haitian engineers and architects, foreign engineers and architects are
only authorized to work in Haiti in areas in which there are no or insufficient Haitian
professionals. This rule does not seem to have been applied in practice.

Transport in the aftermath of the disaster

After several planes carrying humanitarian aid were turned away from the airport in the
first few days after the earthquake, organizations were forced to divert relief goods to the
Dominican Republic. This caused significant delays in the delivery of humanitarian aid.

Quality of aid

International assistance as a whole provided in response to the earthquake undoubt-
edly saved many lives. However, the quality of aid varied greatly. Many organizations,
associations, religious groups and individuals arrived in Haiti totally unprepared. Their
lack of expertise, experience and self-sufficiency meant that they were a drain on
resources that would have been better used to assist the direct victims of the earth-
quake. Moreover, it seems that most of the aid was delivered by a small number of
international actors, the so-called ‘professional’ international actors with extensive
experience in providing international emergency assistance.

Massive, but uncoordinated, donations of relief goods caused the same kind of dif-
ficulties and bottlenecks. The arrival of relief supplies in the country which did not
correspond to identified needs or meet international quality standards crowded out
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essential good quality aid consistent with international standards and appropriate for
emergency relief operations.

Coordination

The lack of coordination among aid providers in Haiti and the massive influx of human-
itarian organizations and media representatives also seriously hindered humanitarian
efforts. They put a strain on already limited resources, such as water and fuel, and con-
tributed to congestion on the roads and at the airport, delaying the distribution of aid.

Furthermore, many NGOs, religious groups, individuals and even some foreign gov-
ernments were unfamiliar with the established cluster coordination mechanisms and
had no experience of international emergency relief situations, which posed serious
challenges and affected the effectiveness and quality of the humanitarian response to
the earthquake. The lack of coordination caused problems for the Haitian authorities,
who did not always know exactly who was operating in their country. This hampered
their leadership role in the emergency response provided by local authorities and also
directly affected other international actors trying to perform their work in accordance
with the established coordination mechanisms.

Summary of the main recommendations of the study

This study recommends the strengthening of the entire legal and institutional frame-
work for disaster prevention, mitigation, preparedness, relief and initial recovery assis-
tance in areas applicable to international disaster relief. In the meantime, pending the
development of this new legal and institutional framework, the study recommends
the adoption of interim regulations that can be put into practice immediately, while
discussions take place for the adoption of a new law.

The study recommends that the legal and institutional framework be strengthened in
the following areas:

B Procedures relating to international disaster relief, the roles and responsibilities
of the ministries in disaster response and the coordination of international and
national aid should be defined in a legal framework and implemented. For example,
the National Risk and Disaster Management Plan and the Emergency Response Plan
should be made legally binding.

B Ratified conventions concerning international disaster response should be imple-
mented, giving them domestic legal effect.

E The role and functional areas of responsibility of the Haitian National Red Cross
Society in response operations should be made explicit in the country’s main dis-
aster management legislation.

B Early warning procedures should be clearly defined and provide for mechanisms for
reporting to the United Nations Emergency Relief Coordinator.

B The terms and conditions of requests for external assistance and aid for the com-
mencement of international relief and assistance operations should be clearly defined.

m If military assistance is required in the future for relief operations, the conditions of
deployment should be agreed in advance by the States involved.

B A specific NGO registration procedure should be established for disaster situations,
granting organizations temporary domestic legal status so that they can commence
operations in the country more rapidly and in accordance with Haitian legislation.
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B The Customs Code should specify customs practices and procedures applicable in
emergency situations and the initial recovery phase, taking into account the recom-
mendations made in this study.

B It is necessary to establish eligibility criteria and the conditions under which
assisting humanitarian organizations are granted legal facilities in the country,
with a view to preventing abuses. The legal framework should establish procedures
adapted to the context of disaster relief and initial recovery operations.

B When a disaster occurs, procedures should be established to control air, road and
maritime traffic, giving precedence to the entry of relief goods in accordance with
priority humanitarian needs identified in the appeal.

B In order to lessen problems relating to the quality of aid and coordination identified
in the study, eligibility criteria should be established for assisting humanitarian
organizations before another disaster occurs. Legal facilities should only be granted
to humanitarian organizations designated as eligible by the government.
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Background to the study

The earthquake that shook the western area of Haiti, particularly the capital Port-au-
Prince, on 12 January 2010 resulted in the loss of some 230,000 lives and the displace-
ment of over two million people. At the time of writing this report, around a million
highly vulnerable people were living in camps.

The Government of Haiti was also affected by the earthquake. Major infrastruc-
ture, such as the port, airport, public buildings’ (including the Presidential Palace, the
Parliament building and the Supreme Court building), communication networks, roads
and hospitals, were damaged or destroyed, compromising the capacity of the govern-
ment to deal with the emergency situation and coordinate the humanitarian response.

International organizations and NGOs already operating in Haiti also suffered serious
losses. In the weeks following the disaster, there was a large-scale international
response with the intervention of hundreds of organizations and dozens of foreign
countries. Although it made an essential contribution to saving lives and ensuring the
dignity of thousands of victims, this assistance also posed serious challenges. The
question now is what can be done to expedite the entry and distribution of disaster
relief and avoid the chaos caused by inappropriate aid and unqualified personnel.

It is precisely questions of this kind that prompted the International Federation of Red
Cross and Red Crescent Societies to launch its International Disaster Response Laws,
Rules and Principles programme (IDRL programme) in 2001 to examine regulatory
issues relating to international disaster relief and initial recovery operations. Since
then, the IDRL programme has conducted some twenty national and regional studies
and brought together governments, National Red Cross and Red Crescent Societies,
NGOs and United Nations agencies to identify common problems that arise in connec-
tion with such operations. These studies have highlighted a series of legal problems
relating to international relief operations, which can be attributed to a lack of legal
preparedness at the national level, creating obstacles to access (difficulties in obtaining
visas, delays in granting permits, customs duties and taxes and problems with the rec-
ognition of the domestic legal personality of some organizations), or a lack of quality
control, coordination and complementary organization in international relief opera-
tions, among other factors.

In 2006-2007, the IDRL programme implemented a global consultation process with a
view to developing ‘Guidelines on the domestic facilitation and regulation of interna-
tional disaster relief and initial recovery assistance’ (‘IDRL Guidelines’). These guide-
lines were developed based on existing standards and provisions in international law,
with a view to developing practical solutions to the common problems referred to
above. They were unanimously adopted by the States party to the Geneva Conventions,
including Haiti, at the 30™ International Conference of the Red Cross and Red Crescent
held in November 2007. On this occasion, governments were urged to use these guide-
lines to strengthen their legal frameworks for international disaster response, and
both the International Federation and the National Societies were invited to promote
and support these efforts.

1 Between 17 and 20 percent of federal employees were killed or injured, and 27 of 28 federal
buildings were destroyed, Dr. Paul Farmer, Testimony to the Congressional Black Caucus: Focus on
Haiti, 27 July 2010.
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It is in this context that the International Federation decided to conduct this study in
cooperation with the Haitian National Red Cross Society. The main purpose of the study
is to provide the Haitian Government with recommendations consistent with the IDRL
Guidelines on areas of the legal framework and procedures applicable to international
disaster response that need to be strengthened or developed.

In the context of the massive influx of international aid pouring into the country in
the wake of the earthquake that occurred in Haiti on 12 January 2010, this study also
aims to provide the Haitian Government with practical recommendations on mecha-
nisms that it could put in place to facilitate the management of international aid at
the present time.

Methodology

The study identifies various legal questions and problems arising in connection with
the influx of international actors into Haiti in response to the earthquake, using the
IDRL Guidelines as the framework for analysis.

The analysis focuses on the following questions in particular:

B problems encountered in connection with the facilitation and regulation of international
aid according to different sources, including the media, government actors, international
organizations, the International Red Cross and Red Crescent Movement and NGOs;

B mechanisms established for the facilitation and supervision of international aid;

B the domestic legislative framework governing international disaster response cur-
rently in force.”

The study was conducted over a period of six weeks and involved individual interviews
and the preparation of a final report. Consultant Anne Lardy visited Port-au-Prince
from 6 September to 5 October 2010. As part of her research work, the consultant
met with representatives of various organizations (OXFAM, Save the Children, OCHA,
International Federation, HRC and GOAL Ireland) and with representatives of the Haitian
Government (Ministry of Foreign Affairs, Ministry of the Interior and Regional and
Local Development, Customs Department, Unit for the Coordination of NGO Activities,
Immigration and Emigration Service, among others).” An intersectoral meeting was
also held with the representatives of the Haitian Government mentioned above, the
International Federation and the HRC in September 2010. This meeting provided an
opportunity to present the objectives of the study and establish essential contacts with
a view to conducting individual interviews for the study. At the meeting, the govern-
ment representatives expressed their interest in setting up an intersectoral commis-
sion to discuss and draft a bill, taking into account the recommendations of this study.
The support of the International Federation and the HRC was requested for this task.

The legal research work was supplemented by the examination of various different
experiences, and a compilation of relevant documents during the interviews made it
possible to determine the main legal challenges that the different actors operating in
Haiti have encountered or are still facing. Numerous media articles were also consulted.*

2 Annex A.
3 AnnexB.
4 AnnexC.
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It should be noted that the implementation of the study was hindered by difficulties
in gaining access to the relevant legal texts, as the national library was destroyed in
the earthquake.

It should also be noted that the recommendations made in the report are not intended
to be exhaustive, in view of the duration of the study.
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Overview of relevant international and regional texts applicable to Haiti

Haiti is party to various international conventions relevant to the context of this study,
including the following:

B Convention on International Civil Aviation (Chicago Convention), Annex 9;°

B Convention on the Privileges and Immunities of the United Nations;*

B Convention on the Privileges and Immunities of the Specialized Agencies, 21
November 1947;

B International Health Regulations;’

B Tampere Convention on the Provision of Telecommunication Resources for Disaster
Mitigation and Relief Operations (signed but not ratified).’

Treaties and conventions are hierarchically superior to domestic law and subordinate
to the Constitution in Haiti’s legal system. According to the Constitution, ‘Once inter-
national treaties or agreements are approved and ratified in the manner stipulated by
the Constitution, they become part of the legislation of the country and abrogate any
laws in conflict with them’.®

In Haiti’s legal system, ratified treaties and conventions are self-executing, which
means that once they have been ratified by a decree adopted by both houses in a joint
session of Parliament sitting as the National Assembly, they become directly effective
in domestic law." However, the ratification must be accompanied by promulgation by
the Head of State and the publication of the text of the treaty in the Republic’s official
gazette Le Moniteur.

Although the provisions of treaties and conventions are self-executing, they are not
always given domestic legal effect, because the Haitian State does not adopt the admin-
istrative, legislative or regulatory measures required to implement ratified international
agreements.

Overview of Haiti’s legal and institutional
framework for disaster response

Haitian domestic laws and plans concerned with international disaster response
include the following, amongst others:

B Decree of 5 October 1989"” amending the Act of 13 December 1982 governing NGOs;
B Decree of 25 March 1974 concerning engineers and architects;"

H Labour Code;*

B Decree concerning the registration and circulation of vehicles;”

B Act amending the law on third party vehicle insurance;

5 http:/www.unhcr.org/refworld/docid/3dec6bce2.html

6  http://www.ifrc.org/Docs/idrl/I215EN.pdf

7 http://www.ifrc.org/Docs/idrl/I295EN.pdf

8  http://whqlibdoc.who.int/publications/2008/9789241580410_eng.pdf
9  http://www.ifrc.org/Docs/idrl/1271EN.pdf

10 See 1987 Constitution, article 276-2.

11 Idem, article 276-1.

12 Official Gazette of the Republic of Haiti Le Moniteur No. 77, Thursday, 5 October 1989.

13 Official Gazette of the Republic of Haiti Le Moniteur No. 30, 8 April 1974.

14 Labour Code, Decree of 24 February 1984 updating the Labour Code of 12 September 1961.
15 Official Gazette of the Republic of Haiti Le Moniteur Special Issue No. 1, Friday, 26 May 2006.
16 Official Gazette of the Republic of Haiti Le Moniteur No. 76, Thursday, 9 October 2003.
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B National Risk and Disaster Management Plan;”
B Emergency Response Plan.”

In the aftermath of the 12 January 2010 earthquake, the Government of Haiti estab-
lished special procedures to deal with the disaster, specifically concerned with inter-
national disaster response, including:

B Presidential Order of 16 January 2010 declaring a state of emergency;

B procedures to facilitate customs clearance for items intended for victims of the 12
January 2010 earthquake;”

m State of Emergency Law of 15 April 2010” repealing the State of Emergency Law of
September 2008;*

B Order issued by the President of Haiti and the Cabinet on 21 April 2010” concerning
the organization and functioning of the Interim Haiti Recovery Commission.

It should be noted that the procedures were adopted in an ad hoc manner, and the
interviews conducted for this study revealed that international actors involved in the
disaster response operations knew little about them.

17 Ministry of the Interior and Regional and Local Development, Civil Defence Department, Feb-
ruary 2001.

18 National risk management system, updated, September 2009.

19 Official Gazette of the Republic of Haiti Le Moniteur No. 7, 25 January 2010.

20 Ministry of Economy and Finance, Facilitation of customs clearance for items intended for vic-
tims of the 12 January 2010 earthquake.

21 Official Gazette of the Republic of Haiti Le Moniteur No. 29, 19 April 2010.

22 Official Gazette of the Republic of Haiti Le Moniteur No. 83, 10 September 2008 .

23 Presidential Palace, Port-au-Prince, 21 April 2010.
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Institutional provisions concerning disaster response

After Hurricane Georges in 1998, the Government of Haiti undertook to implement a
National Risk and Disaster Management Plan* and a more effective National Response
System. The Ministry of the Interior and Regional and Local Development (MICT),
through the Civil Defence Department reassigned to this ministry,” is responsible for
implementing the system. An important component of the National Response System
is the Emergency Response Plan, which clearly defines the roles and responsibilities
of government entities in disaster response.”

According to the Risk and Disaster Management Plan and the Emergency Response
Plan, the Civil Defence Department is primarily responsible for coordinating the dis-
aster response activities of the different ministries, committees and organizations”
(including disaster preparedness, early warning, response and recovery). The study was
not, however, able to determine whether the Civil Defence Department played the role
assigned to it in the aftermath of the earthquake.

The two plans must be considered in conjunction with the State of Emergency Law of
April 2010 (repealing the State of Emergency Law of September 2008), which makes sev-
eral references to them. The State of Emergency Law of September 2008 provided that,
on publication, the government should submit the Risk and Disaster Management Plan
and the Emergency Response Plan to the Legislature.” However, this did not happen.
The National Risk and Disaster Management Plan and the Emergency Response Plan
are not therefore legally binding. They simply provide guidelines on disaster manage-
ment in the country.

National Risk and Disaster Management Plan

This plan was formulated by the MICT, through the Civil Defence Department, in
cooperation with the international community.” It establishes the National Response
System and defines the role, responsibilities and framework for coordination among the
main bodies making up the system.” It also addresses all the phases of an emergency:
preparedness, early warning, response and recovery. It provides broad guidelines to be
followed, objectives to be met, the organization to be adopted and the actions to the
implemented for disaster risk reduction and management.

The plan establishes that the National Risk and Disaster Management Council (National
Council) is the supreme body of the National Response System, bringing together top-
level State officials and civil society representatives. It is chaired by the MICT and its
members include nine ministers and the President of the Haitian National Red Cross
Society (HRC). The National Council lays down guidelines on nationwide planning,
organization and coordination and disaster risk reduction and management activities.
During a disaster, its main duties are to: (1) take decisions on the conduct of emergency
response operations, when the scale or nature of the disaster exceeds established plans;
(2) supervise activities undertaken by implementing bodies; (3) evaluate the extent of

24  Op. Cit. footnote 17.

25 Official Gazette of the Republic of Haiti Le Moniteur No. 48; Decree of 17 May 1990 on the organi-
zation and functioning of the Ministry of the Interior.

26 Op. Cit. footnote 18.

27 Op. Cit. footnote 17, Section 1.2 and Op. Cit. footnote 18.

28 Op. Cit. footnote 21, article 14.

29 Op. Cit. footnote 17.

30 Idem, section 4.1.
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the damage caused and report to the President of the Republic, making appropriate
recommendations; (4) and announce the commencement of the recovery phase.” The
study was not, however, able to determine whether the National Council performed
the duties defined in the Risk and Disaster Management Plan after the earthquake. The
Interim Haiti Recovery Commission (Interim Commission) was set up on 21 April 2010
to coordinate and manage international resources after the earthquake.”

The Risk and Disaster Management Plan establishes that the Permanent Secretariat for
Risk and Disaster Management (Permanent Secretariat), chaired by the Director General
of the MICT and formed by nine ministers and the President of the HRC, is responsible
for providing technical coordination and implementing risk management activities
established in the plan. It is interesting to note that the Permanent Secretariat’s respon-
sibilities include: (1) analysing the existing legal framework for disaster risk manage-
ment and submitting proposals to the National Council with a view to implementing
the necessary reforms and (2) promoting the effective implementation of existing pro-
visions by the relevant institutions.

The Risk and Disaster Management Plan also provides for the activation of the
Emergency Operations Centre when a disaster occurs or when there is an imminent
threat of a disaster occurring.” It is responsible for promoting, planning and providing
the coordination and joint operation of the various institutions involved in emergency
and disaster response. It is formed by eight ministries and the HRC. Its main duties
include planning, interinstitutional coordination, the control of operations, commu-
nications and public information and evaluation (the Risk and Disaster Management
Plan assigns responsibility for preparing the declaration of a state of emergency by
the President of the Republic to the Emergency Operations Centre). The study was not,
however, able to determine whether the Emergency Operations Centre was activated
after the earthquake and performed the functions defined in the plan.

The Risk and Disaster Management Plan also provides for the creation of an
International Cooperation Support Group (GACI) by the Permanent Secretariat and the
participation of a representative of this group in the Secretariat’s meetings. However,
the group was not created and was not operational during the response to the earth-
quake. In view of the central role it is intended to play in coordinating offers of foreign
aid,* it would have been useful for it to have been activated at the start of international
relief operations in order to support coordination of the offers of assistance received
from the international community.

As mentioned above, the legislative framework does not clearly reflect the structure
established in the Risk and Disaster Management Plan.

It is interesting to note that the plan recommends, pending the development of a com-
prehensive regulatory framework for risk and disaster management, that an inventory
be made of all the legal texts directly or indirectly concerned with disaster risk man-
agement, with a view to adapting and updating them.”

31 Idem.

32 See also section 3.1.4 on the Interim Haiti Recovery Commission.
33 Op. Cit. footnote 17, Section 4.3.

34 Op. Cit. footnote 18.

35 Idem, section VIII.
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Functional area of responsibility Lead ministry

Information and planning Interior and Regional and Local Development (Civil
Defence Department)

Public works, transport and communication Public Works, Transport and Communication

Environmental protection Environment

Donations and voluntary service Foreign Affairs

Safety, search and rescue, evacuation and fire fighting Justice and Public Safety

Welfare services Social Affairs

Health services Public Health and Population

Recovery and rehabilitation Planning and External Cooperation

Logistic support Interior and Regional and Local Development

National Emergency Response Plan

While the National Risk and Disaster Management Plan establishes the various bodies
forming the National Response System, the Emergency Response Plan defines the Haitian
Government’s emergency response process, nationwide emergency response activities
and the role and functions of government institutions involved in disaster response.*

The Emergency Response Plan defines disaster response, rehabilitation and recovery
activities in nine functional areas of responsibility. The plan appoints a ‘lead min-
istry’ to head emergency response in each of these areas, and the other ministries are
charged with supporting that ministry in carrying out its functions, as shown in the
table below. The study was not, however, able to determine whether this system of
functional areas of responsibility for response activities was put into operation during
the response to the earthquake.

With regard to international aid, the Emergency Response Plan provides for the implemen-
tation of a national system to manage and control donations of goods and services under
the primary responsibility of the Ministry of Foreign Affairs (MAE). The main responsi-
bilities of the MAE include reporting information on disasters (in coordination with the
Civil Defence Department) to international actors, identifying locally available resources,
carrying out short-term activities relating to donations, identifying the needs of depart-
ment and local authorities, identifying the type of aid to be requested from international
actors, implementing aid request mechanisms, processing requests for information from
donors and liaising with the Ministry of Public Works, Transport and Communication
(MTPTC) and the Ministry of Economy and Finance (MEF).” The Emergency Response Plan
also provides for the development and implementation of an emergency management
unit by the MAE. Such a unit was not activated after the earthquake.

The Emergency Response Plan establishes that the MTPTC, the MEF, the Ministry of
Public Health and Population (MSPP) and the HRC are charged with supporting the MAE.
The MTPTC and the MEF support the MAE in ensuring the rapid entry of supplies at
borders, ports and airports, while the MSPP and the HRC provide support in identifying
the goods and services needed from abroad.*

36 Op. Cit. footnote 17, p. 4.
37 Op. Cit. footnote 18, pg. 28.
38 Idem, p. 28.
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State of Emergency Law of April 2010

The State of Emergency Law of April 2010, repealing the State of Emergency Law of
2008, grants the government the power to act pursuant to the instrument establishing
the state of emergency.” The law defines a state of emergency as a ‘Situation in which
certain fundamental freedoms are restricted and the Executive is granted exceptional
powers, justified by an actual or imminent natural disaster requiring the adoption of
emergency measures.”

The President of the Republic can establish a state of emergency in all or part of the
national territory by virtue of an order issued in a cabinet meeting.” If the situation
prevents the cabinet from meeting, the President may take the decision on his own.
Likewise, if the President is unable to discharge his functions, the Prime Minister may
establish a state of emergency under similar conditions.

The State of Emergency Law of April 2010 extends the time the state of emergency
can remain in effect. According to the 2010 law, the state of emergency can remain in
effect for a maximum of one month renewable once for a further one month period.
After two months, the state of emergency can be renewed with the authorization of the
Legislative for a period determined by the extent of the disaster. After the earthquake,
President Préval established a state of emergency on 16 January 2010 for a period of
15 days as provided for in the September 2008 State of Emergency Law and renewed it
on 31 January 2010. The state of emergency was then renewed for a further 18 months
pursuant to the State of Emergency Law passed in April 2010.

The State of Emergency Law of April 2010 also provides for the creation of the Interim
Haiti Recovery Commission.

Interim Haiti Recovery Commission

Pursuant to the State of Emergency Law of April 2010, the government has the authority
to create and organize ‘any ad hoc body with the powers necessary to ensure the effi-
cient management of the emergency situation’.”” By virtue of these powers, the Interim
Commission was created by presidential order on 21 April 2010, with a view to taking
specific measures to assist the population affected by the disaster effectively and
implement the Development Plan for Haiti.

In view of the large number of international actors operating in the country and the
wide range of financial resources available, it was deemed necessary to set up the
Interim Commission to ensure the effective coordination and allocation of resources
and support. The Commission was created for a period of 18 months and is formed
by Haitian figures and members of the international community. The Commission is
co-chaired by the Prime Minister of Haiti, Jean-Max Bellerive, and a prominent for-
eign figure involved in the recovery effort, former president Bill Clinton.” The voting
members of the Interim Commission are Haitian figures and representatives of the

39 Op. Cit. footnote 21. On this subject, see section 3.3.1 on requests for external assistance and
resources.

40 State of Emergency Law, article 3.

41 Idem, article 5.

42 Idem, article 16.

43 Idem, article 7.17.

44 Op. Cit. footnote 23.

45 At 3 February 2011.
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international community.* It meets at least twice a month to establish programmes
and priorities, and resolutions are adopted by a simple majority vote.

It should be noted that in spite of the role assigned to the MAE in the Emergency
Response Plan, this ministry is not involved in the Interim Commission’s decision-
making process. Unlike the other ministries, the MAE has appointed no staff members
to work on the Commission.

Mission

The Interim Commission is a legal entity, and its mission is to ‘seek the coordinated,
effective and efficient planning and implementation of priorities, plans and projects
in support of Haiti’s recovery and development in the wake of the 12 January 2010
earthquake’” It is tasked with continuously developing and refining development plans
for Haiti, assessing needs and gaps and establishing investment priorities. It approves
project proposals based on their consistency with the Haiti Action Plan. It also decides
on the eligibility of external submissions.

Mandate

The Interim Commission is vested with the powers necessary to conduct its activities.
‘The Interim Commission ensures the expeditious implementation of development
projects and priorities, including facilitating the issuance of permits, licenses, property
titles and other necessary approvals for economic development projects, including the
construction of hospitals, power generation systems, ports and other infrastructure’.**
The Interim Commission has the authority to approve or reject projects financed by
bilateral and multilateral donors, NGOs and the business sector, subject to and as fur-
ther described in the Bylaws of the Interim Commission.

The decisions of the Interim Commission on significant priorities and major projects
must be endorsed by the President of Haiti before they can be implemented. Any deci-
sion that is not vetoed by the President within ten business days of receipt of formal
notice from the Commission is deemed confirmed.

Purpose

The purpose of the Interim Commission is to take any and all actions and exercise all
power and authority as may be necessary or advisable to carry out its mission and per-
form its mandate. The objectives of the Interim Commission include the following:*

a. Strategic planning: conduct strategic planning, establish investment priori-
ties and sequence implementation of plans and projects.

b. Coordination: provide the transparent, efficient and effective coordination,
on behalf of the Government of Haiti, of donors, non-governmental organi-
zations, private sector and other actors seeking to provide support, projects
or planning for Haiti’s recovery and development.

c. Project development: continuously develop and refine the Action Plan
for National Recovery and Development of Haiti, assess needs and gaps,

46 Bylaws of the Interim Haiti Recovery Commission, Official Gazette of the Republic of Haiti Le
Moniteur No. 34, Thursday, 6 May 2010 in effect from 17 June 2010

47 Ideml.

48 Idem, article 4.

49 Idem, article 5.
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solicit projects that are consistent with the priorities of the Action Plan for
National Recovery and Development of Haiti and determine the admissi-
bility and eligibility of external submissions.

d. Project approval: approve or reject project proposals, which will be evaluated
by the Interim Commission in light of their conformity, consistency and coor-
dination with the Action Plan for National Recovery and Development of Haiti.

e. Effective and expeditious implementation: ensure effective implementa-
tion of resources from bilateral and multilateral donors, non-governmental
organizations and the business sector, with all necessary transparency and
accountability; ensure expeditious implementation of development projects
and priorities, including facilitating the issuance of permits, licenses, prop-
erty titles and other necessary approvals for economic development pro-
jects, including the construction of hospitals, power generation systems,
ports, and other infrastructure.

f. Use of resources: ensure that resources are used for the purpose for which
they are intended, and with the highest levels of governance, control, moni-
toring and oversight.

g. Optimization of investments and contributions: optimize the investments
and contributions of bilateral and multilateral donors, non-governmental
organizations and the business sector.

h. Technical assistance: provide relevant ministries of the Government of Haiti
with the international technical assistance necessary so that they may
strengthen their capacities to fulfil their mandate in relation to develop-
ment priorities and projects effectively and promptly.

Projects

Projects worth over USD 1,600 million were approved at Interim Commission Board
meetings on 17 August and 6 October 2010. These projects are aimed at various sectors,
including agriculture, health, water and sanitation, energy, education, debris removal,
infrastructure, shelter, finance and investment and job creation. The implementers of
these projects include a Haitian ministry, a foreign government, a consortium of UN
agencies, the Red Cross and NGOs.

Recommendations

The National Risk and Disaster Management Plan and the Emergency Response Plan

As mentioned above, the interviews conducted for the study did not determine whether
the Civil Defence Department, the Emergency Operations Centre, the National Council
and the ministries performed the roles and functions assigned to them in the National
Risk and Disaster Management Plan and the Emergency Response Plan in accordance
with their functional area of responsibility during the response to the earthquake. It
is therefore recommended that the government first ensure that the provisions estab-
lished in the Risk and Disaster Management Plan and the Emergency Response Plan are
consistent with the disaster response system in place in the country. This will ensure
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that the roles and responsibilities assigned to the different entities in these plans are
aligned with the disaster response activities that they undertake in practice.

Legal framework

The procedures applicable to international assistance and the roles and responsibilities
of the ministries in matters relating to disaster relief and the coordination of inter-
national and national aid* should be defined in a legal framework and implemented.
Among other things, the government should take the measures required to make the
Risk and Disaster Management Plan and the Emergency Response Plan legally binding.

In accordance with the recommendation made in the Risk and Disaster Management
Plan, pending the development of a comprehensive regulatory framework for disaster
risk management, it would be useful to supplement this study with an inventory of all
the legal texts directly or indirectly concerned with disaster risk management, with a
view to adapting and updating them.

State of Emergency Law

Although there is no question about the importance of the Interim Commission in the
context of the response to the earthquake, with a view to future disaster response
operations, it would be desirable for the government to vest the National Response
System bodies and the government institutions concerned with emergency response
(as established in the Risk and Disaster Management Plan and the Emergency Response
Plan) with the powers and authority necessary to conduct the activities required.

Role of the Haitian National Red Cross Society

The Haitian National Red Cross Society (HRC) was created in May 1932 and is officially
recognized by the Government of the Republic of Haiti as an ‘auxiliary to the public
authorities, particularly in the area of health services’.*” Part of its mission is to ‘pre-
pare and organize emergency relief services for the victims of disasters of any kind’.*

The HRC serves on the National Risk and Disaster Management Council (CNGR) and
the Permanent Secretariat for Risk and Disaster Management (SPGR) and is one of the
Emergency Operations Centre representatives. With regard to the functional areas of
responsibility in emergency response, the Emergency Response Plan defines the sup-
port functions and responsibilities assumed by the HRC, which are to: (1) identify goods
and services from abroad after a disaster* (in support of the MAE); (2) support search
and rescue efforts, providing medical assistance, first aid, transport and ambulances
(in support of the Ministry of Justice and Public Safety); (3) set up shelters and food sta-
tions and provide emergency first aid (in support of the Ministry of Social Affairs); (4)
provide first aid and health care for the sick and injured and counselling, psychosocial
care and health services for families (in support of the MSPP).

Through the HRC, the International Federation and numerous sister National Red Cross
and Red Crescent Societies have provided 40 percent of essential humanitarian aid

50 Paragraph 8 of the IDRL Guidelines, Annex D.

51 Official Gazette of the Republic of Haiti Le Moniteur No. 65, Monday, 5 August 1935. Order of 20
July 1932.

52 Official Gazette of the Republic of Haiti Le Moniteur No. 34, Order of 5 May 2005.

53 Idem, article 5.

54 Op. Cit. footnote 18.
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in the wake of the 12 January 2010 earthquake. Since the earthquake occurred, the
International Red Cross and Red Crescent Movement has engaged in the most exten-
sive relief operation ever implemented in a single country.

By 30 September 2010, the International Red Cross and Red Crescent Movement as a
whole had spent 273.1 million Swiss francs, about a quarter of the 1.118 billion Swiss
francs donated.

Recommendations

The role and functional areas of responsibility of the HRC in emergency response, which
are currently defined in the Emergency Response Plan, should also be established in
the country’s main disaster management legislation. This would strengthen the role of
the HRC as auxiliary to the public authorities for disaster risk reduction and manage-
ment activities, as well as for public health, development and social support activities.

Early warning and requests for external assistance and relief

The Emergency Response Plan and the State of Emergency Law both provide a defini-
tion of natural disaster.

According to the Emergency Response Plan, the term ‘disaster’ means:

‘Impact on or serious disruption of the functioning of a community or society, when
human, material, economic and environmental losses must be addressed using
resources originally intended for development. A disaster is the materialization of a
risk. It results from the convoluted (sic) combination of hazards and the manifestation
of vulnerability, when capacities and preventive measures are insufficient to reduce
the negative consequences of risk.

According to the State of Emergency Law, the term ‘natural disaster’ means:

‘Damage caused by any natural phenomenon (including hurricanes, tornados, storms,
tidal waves, floods, tsunamis, earthquakes, volcanic eruptions, forest fires, landslides,
epidemics, epizootics, agricultural plagues and drought), which affects people, infra-
structure and the productive sectors of economic activity with such severity and
magnitude that it exceeds local coping capacities and requires the intervention of
central government in order to supplement the efforts and resources available, thereby
reducing damage and losses.’

The definition provided in the State of Emergency Law suggests that its provisions only
apply to natural disasters and not to all kinds of disasters, which are covered by the defi-
nition provided in the Emergency Response Plan. In other words, it seems that the State
of Emergency Law does not apply to manmade events, such as technological disasters.

Early warning

Early warning systems are the responsibility of department, commune and local risk
and disaster management committees,*”* which form part of the National Council.
However, it is the MICT that is responsible for declaring a red alert and recommending
that the head of the executive branch of government declare a national state of

55 Op. Cit. footnote 17, section 4.

28



IDRL in Haiti

A study on the legal framework for the facilitation and regulation of international disaster response in Haiti

emergency.*® This ministry, through the Civil Defence Department, is also responsible
for analysing and disseminating information on impending or actual disasters in order
to facilitate overall assistance operations.”” The Emergency Operations Centre is acti-
vated by the Civil Defence Department in accordance with the conditions of the alert
and the characteristics of the emergency or disaster.

The procedures established by the National Risk and Disaster Management Plan for
early warning do not make provision for mechanisms for reporting to the United
Nations Emergency Relief Coordinator.

Appeal for international solidarity

The State of Emergency Law provides that, once the state of emergency has been estab-
lished, the government can make an appeal for international aid, in which case the
law establishes that ‘interventions shall be carried out in accordance with the rules
of international law and domestic legislation’.** However, the terms and conditions
governing requests for external assistance and relief are not defined. According to the
interviews conducted, a request for international assistance would be automatically
made once the state of emergency has been declared and signed by the President or
Prime Minister of Haiti. However, no specific reference is made to this subject in the
State of Emergency Law.

Those interviewed confirmed that, after the earthquake, an oral request was made for
international assistance. In view of the scale and extent of the disaster, the interna-
tional response was immediate.

Military assistance

The interviews conducted for the study revealed that the Haitian Government made a
formal and official request for military assistance from the United States Army through
the President of Haiti. According to those interviewed, the agreement between the
two States was concluded orally; it is therefore difficult to know what conditions of
deployment were agreed by the governments of Haiti and the US. The question of the
duration of US military presence in the country was established by the two States,
and it was agreed that Haiti would be able to end the foreign military presence when-
ever it considered that the conditions for such a departure had been met. According to
those interviewed, an agreement concluded between the governments of Haiti and the
United States before the earthquake allowed US soldiers present in Haitian territory to
go armed and wear their national uniform. Unfortunately, we were unable to consult
a copy of this agreement, and the ministry officials we talked to were unable to locate
it in their files. The US Army was in charge of the airport and port from 13 January to
the beginning of March, when the Haitian Government resumed control.

The US Army was therefore initially responsible for controlling humanitarian air and
maritime traffic. It should be noted that, as the port was severely damaged by the earth-
quake, most of the humanitarian aid had to be brought into the country by other means
when the international response first got underway. This explains why organizations

56 Idem, section B, p. 23.

57 Op. Cit. footnote 18, p. 13.

58 Op. Cit. footnotes 21 and 22. Provision of the State of Emergency Law of September 2008, incor-
porated into the State of Emergency Law of April 2010 as article 6.
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opted mainly to airlift international aid into Haiti. This is how the US Army came to
play a key role in regulating air traffic.

In the days after the US Army took control of air traffic operations at the airport, much
criticism was levelled at the US for its strategy of refusing to authorize the landing of
planes carrying humanitarian aid and giving priority to military flights to increase the
number of troops in the country from 5,000 to 10,000. For a 72-hour period, humani-
tarian organizations were obliged to divert their planes to Santo Domingo and then
transport the supplies by road, a 200-mile journey that delayed the delivery of essential
humanitarian aid by 48 hours to a week.”

On 18 January 2010, The United Nations World Food Programme reached an agree-
ment with the US military controlling Haiti’s only airport, where only one runway was
functioning, to prioritise the passage of planes carrying humanitarian aid over those
transporting military reinforcements and rescue equipment.*

An air slot system was established by the US Army in consultation with the Government
of Haiti, determining priorities: top priority was given to planes carrying food supplies,
then those carrying water, followed by those carrying medical supplies, and finally
those carrying other non-food items. These priorities were revised on a daily basis in
order to meet the needs of the population as effectively as possible. The organizations
consulted seemed satisfied with the action taken by the US Army after the agreement
was reached on 18 January. The number of planes landing at the airport increased from
13 a day in normal times to 200 a day after 21 January 2010.*

Recommendations

State of Emergency Law
First, the mechanisms provided for in the State of Emergency Law should apply to
manmade disasters as well as to natural disasters.

Early warning

As the early warning procedures are defined in the National Risk and Disaster
Management Plan, which is not legally binding, they should also be specified in the
relevant legislation. Furthermore, these procedures should take into account the mech-
anisms for reporting to the United Nations Emergency Relief Coordinator. The mecha-
nisms established in the legal framework should be implemented at the community
and institutional level, with a view to ensuring that they work effectively and efficiently
communicate information about impending disasters and the state of alert.

59 Elizabeth Landau, ‘Medical help on hold as groups await transportation to Haiti’, CNN, 21 Jan-
uary 2010

http://articles.cnn.com/2010-01-20/health/haiti.medical.aid.volunteers_1_haiti-medical-team-volunteers? _s=PM:HEALTH

See also section 3.7 on Transport after a disaster.

60 Nick Collins, ‘Haiti: Humanitarian aid prioritised at airport’, The Telegraph, 18 January 2010,
http://www.telegraph.co.uk/news/worldnews/centralamericaandthecaribbean/haiti/7020388/
Haiti-Humanitarian-aid-prioritised-at-airport.html

61 Alan Butterfield, Ronaldo Reario & Robert Dolan, “The United Nations Humanitarian Civil-Mil-
itary Coordination (UN-CMCoord) response to the Haiti earthquake”; Humanitarian Exchange
Magazine, Issue 48, Octobre 2010, http:/www.odihpn.org/report.asp?id=3133
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Appeal for international solidarity

With regard to the commencement of international assistance and relief operations, it is
strongly recommended that the legal framework specify the terms and conditions gov-
erning requests for external assistance and relief. Needs identified in the appeal should
also be defined as clearly and accurately as possible. Once the appeal has been made, the
affected State should inform international actors of the laws, regulations and policies
governing disaster relief operations and initial recovery assistance and, in particular,
provide them with detailed information about the entry of humanitarian supplies and
personnel into the country, so that international organizations, NGOs and foreign gov-
ernments are better prepared from the time of their arrival in the affected country.*

Military assistance

With a view to future situations in which the assistance of the US Army or any other
army may be required in a relief operation, terms and conditions should be agreed in
advance between the affected and assisting States. An agreement between the two
should mention key elements, such as whether the troops may wear their national
uniforms, whether they may be armed, the duration of deployment and the type of
cooperation envisaged with civilian actors.” Through such an agreement, the govern-
ment should ensure that humanitarian actors have access to disaster victims and the
most vulnerable sectors of the population, for example, by ensuring that planes car-
rying humanitarian supplies are given priority for landing.

Legal status of relief organizations

Eligibility and registration of NGOs

Pursuant to the 1989 decree on international and local NGOs,* such organizations must
first be registered in order to be granted domestic legal personality, allowing them
to enjoy certain rights and privileges, such as opening bank accounts, entering into
contracts, hiring local personnel, etc.®* NGOs are also bound to comply with Haitian
legislation.® For example, all employers are required to pay social security tax so that
employees are insured for accidents at work, sickness and maternity.”

In order to be granted domestic legal personality, NGOs must register with the Unit for
the Coordination of NGO Activities (UCAONG) of the Ministry of Planning and External
Cooperation. The registration procedure is established in the 1989 decree on interna-
tional and local NGOs.**

In normal times, the UCAONG forwards the application submitted® by the NGO to
the relevant sectoral ministry to determine whether the NGO’s project falls within its
purview. For example, an application submitted by an organization operating in the
health sector is sent to the MSPP, while an application submitted by an organization
engaged in educational projects is examined by the Ministry of Education. Once the
application has been examined and the project approved, the organization is granted

62 See article 10 of the IDRL Guidelines, Annex D.

63 See article 11 of the IDRL Guidelines, Annex D.

64 Op. Cit, footnote 12.

65 Idem, article 3.

66 Idem, article 28 a.

67 Social Security Act of 28 August 1967, articles 24, 31 and 32.
68 Op. Cit. footnote 12, article 6.

69 Idem, article 8.
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official NGO status. A joint statement is then issued by the ministries MPCE, MICT and
MAE and published in the Official Gazette Le Moniteur and sent to the NGO, whereupon
it is officially registered.”

The interviews conducted revealed that, after the earthquake, when new NGOs poured
into the country, international actors were unable to register promptly according to
the existing procedures. The system is intended primarily for NGOs carrying out long-
term development aid activities in Haiti, rather than those arriving in response to a
short-term emergency situation.”

The UCAONG was well aware of the need to strengthen the legal framework and estab-
lish emergency mechanisms to speed up the NGO registration process and resolve the
problems encountered by unregistered organizations, such as clearing relief supplies
through customs.”” The question of granting temporary domestic legal status to NGOs
was raised after the earthquake, but the UCAONG preferred to focus efforts on expe-
diting the registration process to the maximum extent possible. According to those
interviewed, several meetings were held with representatives of the UCAONG, various
NGOs, the MEF and the Customs Department.

In order to speed up the registration process, which can take up to six months in
normal times, the MPCE set up a network of focal points in the sectoral ministries.
A MPCE official followed up on applications as they passed from the UCAONG to the
relevant sectoral ministry. The procedure, provided for in the 1989 decree,” had never
been implemented before. It reduced registration time from the normal six months to
less than two months, while the decree establishes a maximum time of three months.”

However, in view of the extent and urgency of humanitarian needs, this delay of over
a month was still too long. Moreover, the weakened administrative capacity of the
Haitian authorities in the first few months after the earthquake meant that they were
unable to prevent unregistered NGOs from conducting operations. In order to put a stop
to this, a few months after the earthquake, the UCAONG, through the MPCE, began to
take action to raise the awareness of donors about the problem, urging them to refuse
to provide funding to unregistered NGOs.

The UCAONG estimated that there were between 150 and 200 registered NGOs present
in Haiti in October 2010. This figure tallies with the number of annual reports (which
registered NGOs are required to submit) received by the UCAONG in 2010. This sug-
gests that these registered NGOs were already operating in Haiti before the earthquake.

By early October 2010, only seven or eight NGOs had completed the registration process
after their arrival in the country in response to the earthquake. On the other hand,
around 550 NGOs had made themselves known to OCHA by this date. It would seem, then,
that a very large number of NGOs had not initiated or completed the registration process.

There were also other organizations, associations and religious groups operating out-
side the established coordination and control mechanisms, which did not register with
the Haitian Government or OCHA. As observed by one of the people interviewed for

70 Idem, article 6.

71 Idem, article 6 and 8 d.

72 See also section 3.5 on customs requirements for the entry of relief goods after a disaster.
73 Op. Cit. footnote 12, article 14.

74 Idem, article 10.
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this study, unregistered NGOs are less likely to comply with legal provisions in force in
the country, such as requirements associated with the employment of local personnel.

This situation also highlights the limited ability of the government to control the
organizations entering and operating in Haiti. The difficulties in coordinating NGOs
arriving in Haiti can be attributed to several factors. First, it is important to note that
the UCAONG was severely affected by the earthquake, as 70 percent of its employees
died in the earthquake, and the ministry buildings were destroyed. The UCAONG was
therefore out of operation at the start of the response efforts. Furthermore, many NGOs,
aware of how difficult it was to register, simply did not apply for registration, arguing
that it took too long and that they would only be in the country for a short time.

Eligibility and registration of international organizations

The Convention on the Privileges and Immunities of the Specialized Agencies of the
United Nations of 21 November 1947 establishes the legal capacity of specialized United
Nations agencies. They operate in Haiti in accordance with agreements duly established
with the government.

It should be noted that the International Federation is holding talks with the Haitian
Government with a view to concluding a headquarters agreement, which would enable
it to operate in the country by virtue of the privileges and immunities deriving from
its international legal personality. The Federation has already signed such agreements
with over 70 other countries.

Recommendations

NGO registration

In order to ensure greater transparency and more effective control over the operations
of organizations in its territory, the Haitian Government should regulate the entry of
humanitarian organizations.

The government should develop a specific registration procedure for disaster situa-
tions, which would ensure that organizations are granted recognition more quickly,
enabling them to carry out their activities in the country in compliance with Haitian
law. It is essential to grant organizations temporary domestic legal status in a much
shorter time.”

The government should determine, on the basis of established eligibility criteria, which
organizations meet the conditions required for registration and the granting of tem-
porary authorization to operate in the country.”

The legal framework could provide for the creation of a crisis unit that would enable
organizations arriving in response to a disaster to apply to the authorities and be reg-
istered on the spot if they met the established requirements, upon presentation of
certain documents, such as their statutes, reports on the activities that they intend to
carry out in the country and any other guarantees attesting to their professionalism
in the specific area of disaster response. A special desk could be set up at the airport
in order to expedite the procedure for the granting of temporary domestic legal status
to organizations that arrive in response to a short-term emergency situation and do

75 Paragraph 20, IDRL Guidelines, Annex D.
76 Idem. Paragraph 14, see also section 3.10 on the quality of aid and coordination.
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not intend to remain in the country once the emergency is over. Those organizations
intending to stay beyond the initial recovery period would have to apply for registra-
tion through the normal channels, although in the meantime, the temporary domestic
legal status granted to them would allow them to operate legally in the country.

The legal framework should require organizations to be registered before they are
granted legal facilities, enabling them to open bank accounts, employ local personnel,
obtain visas, benefit from tax exemptions, clear relief goods through customs, etc.

Registration of international organizations

The government should facilitate the signing of a headquarters agreement with the
International Federation to enable it to operate in the country by virtue of the privileges
and immunities deriving from its international legal personality.

Customs requirements for the entry of relief goods after a disaster

General customs requirements

The Customs Code of 5 March 1987 makes no provision for emergency measures in the
event of a disaster. However, a new code is currently before the Haitian Parliament.

There have been several different phases in terms of customs requirements following
the earthquake. Initially, all goods were allowed to enter the country without any
controls or charges. The Customs Department then established special procedures to
facilitate customs clearance for items intended for victims of the earthquake. After
the established period of time, the normal customs clearance procedure was resumed.
However, when a cholera epidemic hit the country, special customs measures were
once again adopted.

12 January to 7 February 2010

As the customs authorities were also severely affected by the earthquake, the normal
customs clearance procedure was suspended. Although there were some customs offi-
cials manning the borders, goods did not have to be declared and all supplies entered
the country freely upon an oral request for customs clearance. A copy of the manifest
was required for each shipment.

8 February to 30 April 2010

On 8 February 2010, the Haitian Government adopted procedures to facilitate customs
clearance for items intended for victims of the 12 January 2010 earthquake.” These
procedures were implemented from this time at the Malpasse land border. However,
they did not come into full effect at the port or airport until the United States Army
had left, which was about six weeks after the earthquake.

These procedures, established for an initial three-month period, provisionally sus-
pended certain formalities, such as the requirement to apply for an exemption from
taxes and duties for list of items needed for the beneficiaries of international humani-
tarian aid. According to these new procedures, a customs unit specialized in human-
itarian aid management and formed by officials from the MPCE, the MEF and the
customs department, was also set up at each customs office. This enabled registered

77 Op. Cit. footnote 20.
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NGOs to have the listed goods cleared directly through customs.”® It should be noted
that this procedure sought to guard against abuse, such as businesses trying to take
advantage of the customs benefits granted to NGOs to get goods in tax free under the
guise of relief supplies.”

The creation of a one-stop shop involving the three relevant ministries considerably
speeded up customs clearance for relief goods. These facilitation procedures concerned
two distinct groups: governments, international organizations and registered NGOs
on the one hand, and individuals and unregistered organizations not eligible for cus-
toms exemptions on the other. Under this procedure, both registered and unregistered
NGOs benefited from customs exemptions for a three month period, although under
different conditions.

For items included on the duty-free list, governments, registered NGOs and international
organizations were required to submit a customs declaration to the customs office’s
special unit, along with the manifest and bill of lading. Following a brief check, the unit
then released the goods.*® According to the humanitarian actors interviewed, this proce-
dure was efficient and prevented blockages at the Malpasse land border and at the port
and airport. For items not on the list, they had to follow the normal procedure, which
involved providing proof of their eligibility for customs clearance and tax exemptions.

Individuals and unregistered NGOs also benefited from the suspension of duties and
taxes on relief goods included in the list for three months. Under this arrangement,
the Civil Defence Department was the authority responsible for customs clearance and
the distribution of goods, which had to be signed over to it. In practice, individuals and
unregistered NGOs also had various other options, such as teaming up with a local NGO
and bringing in relief goods under its name,* requesting assistance from WFP, which
facilitated the entry of supplies from the Dominican Republic, or registering with the
authorities. It is worth noting that WFP played a key role as lead of the Logistics Cluster
and, therefore, as a service provider of last resort. It offered its services to registered and
unregistered NGOs, international organizations and foreign governments for the trans-
portation of goods from Santo Domingo to Port-au-Prince and for customs clearance.”
WEP therefore facilitated the entry of relief supplies, by putting its stamp on them.

In spite of these expedited procedures, the media reported significant delays in the
entry of essential relief goods into the country, affecting many organizations. The
media also drew attention to several cases of abuses by customs officials charging a
donations tax on relief items.*

78 Op. Cit. footnote 20, page 4.

79 Soledad O’Brien & Rose Arce, ‘Red tape, bad traffic, no power: ‘That’s Haiti’, CNN, 25 February
2010, http://bit.ly/dnjKI1G

80 Op. Cit. footnote 20.

81 Anonymous, ‘No taxes on humanitarian supplies, Haiti says’; Miami Herald, 17 February 2010.

82 According to the cluster system, WFP is responsible for providing these services if necessary
(transport, storage, customs clearance, etc.), when local enterprises do not have the necessary
resources or capacity, hence the term ‘provider of last resort’.

83 Anonymous, ‘No taxes on humanitarian supplies, Haiti says’; Miami Herald, 17 February 2010;
Anonymous, ‘Customs stalling aid efforts in Haiti’, Miami Herald, 18 March 2010; Rachel Revehl,
‘Group says agents want fees before releasing Haiti aid’, The Fort Myers, Fla. News-Press,
http://www.usatoday.com/news/world/2010-02-07-haiti-aid_N.htm; Jessica Desvarieux, ‘In Port-au-Prince, the
Smell of Death, the Odor of Corruption’, Time.com, 6 February 2010, http:/www.time.com/time/
world/article/0,8599,1959114,00.html?iid=sphere-inline-sidebar#ixzz0fKAtytHq;

Anonymous, ‘Haiti aid bottlenecks fuel frustration, protests’, Associated Press (Denver Post),
4 February 2010 (Haiti), http://bit.ly/9rgTQU; Anonymous, ‘Desperation as bureaucracy slows
aid effort in Haiti’, Ireland Online, 3 February 2010 (Haiti), http://www.breakingnews.ie/world/
eyeyeygbmhmh/
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When customs activities were restarted at the beginning of February 2010, all unde-
clared goods that had arrived before this date had to be declared. This caused sig-
nificant delays and bottlenecks because an enormous amount of goods had entered
the country between 12 January and 8 February, organizations often did not have the
paperwork required for customs clearance and the Customs Department was operating
on limited resources. Considerable problems were also caused by goods not eligible to
enter under special procedures, particularly vehicles.

The large number of assisting humanitarian organizations in Haiti after the earthquake
and the non-essential humanitarian goods that poured into the country also contrib-
uted to causing customs delays and bottlenecks.*

1 May to November 2010

After three months, the government reinstated the normal procedure for controlling
the arrival of aid. In this context, a special unit was set up at the MEF to facilitate faster
customs clearance. The unit remained in operation until 31 December 2010.

The resumption of the normal procedure caused serious complications, delays and
blockages in the handling of essential humanitarian aid for the earthquake victims
and fuelled frustration particularly among NGOs not familiar with the rules and proce-
dures or lacking the resources to follow them. The restoration of the normal procedure
also led to considerable additional costs for organizations. For example, lorries stuck at
the border for several days waiting for a release slip to be issued generated additional
demurrage and storage costs.

The normal procedure could be wholly carried out by a customs broker or by the organi-
zation itself (except the customs declaration).” In practice, it took 3-4 days to get relief
goods, except vehicles, through® if the following three conditions were met: (1) the
customs broker or organization had the application for exemption from customs duties
and taxes in its possession; (2) customs officials were present; (3) there were no prob-
lems with the paperwork. The process took longer if a document was missing or the
procedures had not been followed correctly.

From the beginning of May onwards, WFP continued to offer transportation services,
but only to registered NGOs, while previously, it had made customs declarations on
behalf of registered and unregistered NGOs, international organizations and govern-
ments. In practice, when the normal procedure some restored, some unregistered NGOs
used the customs exemption of other NGOs. All the information on customs proce-
dures was available on the Logistics Cluster website, and WFP also provided guidance
for NGOs seeking to obtain exemptions and customs clearance.

Customs officials at the terminals work from 09:00 to 16:00 Monday to Friday and from
09:00 to 12:00 on Saturday. These relatively short working hours seriously hindered the
rapid clearance of relief goods through customs. In addition, infrastructure-related
problems, such as the lack of space and the lack of container management equipment
at the port led to serious problems of congestion and additional costs. Poor manage-
ment of supply lines by some international actors also contributed to congestion at the
port. For example, some international actors lacked the capacity to promptly recover
the large number of containers delivered to the port.

84 See also section 3.10 on the quality of aid and coordination.
85 Customs Code established by decree of 5 March 1987, amended on several occasions.
86 On this subject, see section 3.5.5 on vehicles.
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November 2010 to the time of writing

When the cholera outbreak hit Haiti, new simplified procedures were established to facil-
itate customs clearance for relief goods. These simplified procedures were established
by oral authorization, which means that there is no copy of the procedures available for
consultation, and the exact date on which they were introduced is not known. These new
procedures lifted some of the formalities, such as the need to submit an exemption form
in advance for a list of items needed for the beneficiaries of international humanitarian
aid. Once the customs declaration has been made and the goods inspected at the port
or airport terminal where they arrive, the Customs Director (at the port or airport) is
authorized to directly approve customs clearance and the delivery of relief goods pur-
suant to the delegation of powers by the MEF to the Customs Department. All customs
clearance paperwork for relief goods, as required under the normal procedure, must
subsequently be submitted in due form, including the exemption form.

Telecommunication resources

The law imposes no restrictions or limitations on telecommunication resources. The
decree of 12 October 1977, which grants the State a monopoly on telecommunication
services, does not, however, provide for expedited procedures to obtain a satellite
frequency.” In practice, many NGOs operating in the country before the earthquake
already had a radio frequency assigned. Many other NGOs used the radio frequencies
assigned to the United Nations.

The Haitian Government has signed the Tampere Convention® on the provision of
telecommunication resources in emergency situations, although it has not yet ratified
it. This convention contains specific provisions on telecommunication issues during
international relief operations with regard to legal facilities to import and export equip-
ment, the use of specific radio frequency spectrums, etc.

Food

Food items specified in the customs facilitation procedure could enter the country
very easily during the three months when the special procedure was in effect, that is,
from 8 February to 30 April 2010. For other products, the normal procedure had to be
followed. For seeds and plants, a phytosanitary certificate had to be submitted with
the application.*

Medications

The procedure for medications was similar to that established for food items: pharma-
ceutical items specified in the facilitation procedures could enter the country easily. In
addition to the required documents, a certificate of origin was also needed. For other
types of medications, the normal customs clearance procedure took longer. The study
was not able to determine, however, which particular legal provision or regulation
refers specifically to this matter.

87 Presidential Palace, 12 October 1977.

88 http://www.ifrc.org/Docs/idrl/1271EN.pdf

89 Order of 24 July 1937 on phytosanitary requirements for the entry of seeds, plants or plant parts
into the country.
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Vehicles

The procedure applicable to vehicles is the same as for other relief items, except that the
exemption application must be accepted and validated by the MEF before the vehicle regis-
tration process can be set in motion. It can take up to two months to obtain the exemption.

Immediately after the earthquake, when customs facilities were not fully operational,
governments, international organizations and NGOs brought vehicles into the country
without receiving clearance and used them, circulating with foreign registration plates
and without local insurance. This was in breach of Haitian law, as foreign plates are
not recognized in Haiti.

When customs activities restarted on 8 February 2010, the normal procedures for
clearing vehicles, taking out insurance and acquiring local registration plates or plates
reserved for international organizations, were reintroduced retroactively. This led to
numerous problems for the clearance of vehicles and long delays. Many organizations
or their carriers had mislaid or neglected to complete the required paperwork, making
it very complicated to process applications, which contributed to causing bottlenecks.

Many organizations therefore had to use the services of care hire agencies until their
vehicles were cleared and they could take out insurance and obtain registration plates.
For many of them, hired vehicles accounted (still account, in some cases) for 50 percent
or more of their fleets. The cost of hiring a car is up to USD 4,000 per month per vehicle.

Insurance

All vehicles must be registered with the Third Party Vehicle Insurance Office (OAVCT)
before a registration plate can be obtained from the Tax Department. The OAVCT is
an independent public institution operating under the supervision of the MEF. Once
it has the customs certificate and the document issued by the Customs Department,
the organization applies to the OAVCT for insurance for the vehicle. At the request of
the organization, the OAVCT then makes an appraisal of the vehicle and registers it.

Vehicle registration

The issuance of the registration number is the last step in the customs clearance pro-
cess for vehicles. The temporary registration plates are sent to the NGO or interna-
tional organization until national plates are issued. The Tax Department delivers these
national plates on presentation of the customs certificate, a copy of the exemption letter
sent by the MEF to customs, the appraisal and the insurance provided by the OAVCT.

In addition to the time it took for the exemption to be granted, further delays were
caused by the fact that the service was overstretched and there was a shortage of reg-
istration plates at certain times.

International organizations

Once they have proof of insurance from the OAVCT, they must send a letter to the
MAE, which assigns registration numbers and delivers the plates directly to the Tax
Department, indicating the specifics of the vehicle.

Re-exportation of vehicles
Haitian legislation makes no provision for the re-exportation of the vehicles imported
by NGOs for humanitarian purposes once they have entered the country. Although
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not impossible, it is very difficult to re-export vehicles and the prior consent of the
government is required.

Animals

According to those interviewed, applicable regulations require animals to be quaran-
tined.” These rules were not, however, applied to the rescue dogs that arrived in the
first few days after the earthquake.

Recommendations

Customs Code

It would be useful for a detailed description of customs practices and procedures appli-
cable in emergency situations and during the initial recovery phase to be provided in
the Customs Code, taking into consideration the recommendations made in this study.
The ad hoc procedures adopted after the earthquake could be incorporated into the
existing legislative framework. The updating of the Customs Code provides a good
opportunity for these inclusions to be made.

Special customs procedures

In view of the extent of the disaster and the scale of international response, it would
have advisable, in this case, to extend the special procedures to facilitate customs
clearance for items intended for victims of the 12 January 2010 earthquake beyond 30
April 2010. The arrangements established for the inspection of relief goods directly at
the terminals of arrival, re-established when the cholera epidemic occurred, should
have been maintained throughout the state of emergency, which remains in effect,
and the initial recovery period.

It would also be useful to make provision for customs controls and clearance to be car-
ried out outside normal business hours throughout the state of emergency and initial
recovery period in order to expedite the customs clearance process for relief goods.”

It is also recommended that other items required by international actors to carry out
their operations, such as computers, be included on the list of essential international
relief items, so that they can benefit from customs duty exemptions and an expedited
delivery order for rapid customs clearance.

A control mechanism should have been in place to ensure that goods sent to Haiti cor-
responded to the humanitarian needs identified in the appeal and met international
standards. It is therefore recommended that the government establish a system to
ensure that there are appropriate procedures and legislation in effect before relief
goods begin to enter the country.

It would be advisable to simplify and minimize documentation requirements for expor-
tation and authorize the re-exportation of all goods and equipment, including vehicles.””

90 Decree of 30 September 1987 on the Ministry of Agriculture, Natural Resources and Rural Devel-
opment (MARNDR), articles 40 and 41.

91 Paragraph 23 of the IDRL Guidelines, Annex D.

92 Idem, paragraphs 17 and 18.
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Vehicles

In view of the delays affecting the importation of vehicles into the country, it is recom-
mended that the registration of vehicles be permitted on the strength of the exemp-
tion documents and the expedited delivery order, which would speed up the process
considerably.

Additionally, as missing importation documents cannot now be produced, it is recom-
mended that documentation requirements for vehicles arriving during the initial emer-
gency period, before 8 February 2010, be relaxed so that they can be released from customs.

Special equipment

With regard to telecommunication resources, it is recommended that the Haitian State
ratify the Tampere Convention and give domestic legal effect to the provisions it con-
tains on legal facilities for importing and exporting equipment.

With regard to medications and food supplies, the legislative framework should estab-
lish procedures to reduce legal and administrative barriers to the importation, transit
and exportation of these items during the emergency relief and initial recovery periods
to the extent consistent with public safety and international law. It is also recom-
mended that the Haitian Government adopt the measures required to give domestic
legal effect to the International Health Regulations, ratified by the Haitian State in 1971.

With regard to animals, the legislative framework should establish an exception
allowing rescue dogs to enter the country after a disaster has occurred.

Responsibility of international actors

In many cases, delays in the entry of international disaster relief were caused by a
lack of expertise on the part of international actors and failure to comply with the
customs procedures established by Haitian law. Failure to present the required paper-
work caused customs bottlenecks. This problem could have been avoided by providing
international actors with a document explaining the procedures at the start of the
international response to enable them to comply with applicable legal provisions.”

International actors have an obligation to comply with legislation and procedures in
force in Haiti. They should ensure that they have competent, trained personnel who
are familiar with customs requirements. International teams should ensure that the
customs procedures in place are followed from the outset and for the entire duration of
their international response activities. This will minimize problems caused by incom-
plete applications and missing documents, thereby reducing bottlenecks and delays.

Management of foreign personnel in disaster situations

Entry of humanitarian personnel

Haitian law makes no specific provision concerning visas for disaster relief and ini-
tial recovery personnel. Nationals from all countries, except Cuba, Colombia, Panama,
the Dominican Republic and China, were able to enter the country without a visa
and without cost after the earthquake (the nationals of these five countries have to
apply to Haitian consulates or embassies in the country of departure). Passports are

93 Idem, paragraph 14.3.
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marked with an entry stamp on arrival at the border, entitling the holder to remain
in the country for 90 days. This regulation applies to all foreign nationals, regardless
of whether they are humanitarian workers or not. Issuance of the entry stamp is not
therefore conditional on registration of the NGO under Haitian law.

In principle, when the 90-day period expires, humanitarian personnel must apply for
a visa. In practice, few such applications are made, as humanitarian personnel seldom
remain in the country for more than 90 consecutive days. When they return from leave,
they are given a new entry stamp, entitling them to a further 90 days in the country.
This practice has potential for abuse, as any organization, association, religious group
or individual can enter the country freely and work outside the established control and
coordination mechanisms, outside the existing legal framework, without, for example,
registering with the government or complying with international standards for disaster
relief. There are various references to this subject in press articles, reporting problems
relating to the quality of the aid delivered and unqualified personnel working in some
organizations and associations.”

The time taken to issue a visa is another reason why such applications were not made.
The process normally takes around two weeks and requires the passport to be sub-
mitted to the Haitian authorities. In view of the unstable situation in Haiti, humani-
tarian personnel are reluctant to be without their passport for this amount of time, in
case they are evacuated from the country and need their passport urgently.

A residence permit must be applied for after six consecutive months in Haiti. However,
according to the people interviewed, very few NGO employees had applied for one,
as their contracts were generally for a short period. The NGO country representative
interviewed had applied for a residence permit. It took about two months and cost HTG
2,500.” Residence permits are usually issued for one year and are renewable. It entitles
the holder to obtain a local driving licence and work permit. The following documents
are required to obtain a work permit:*

immigrant or resident visa (for nationals of Cuba, Panama, Dominican Republic and China);
letter addressed to the Immigration and Emigration Department;
photocopy of the first three pages of passport;

criminal records certificate from country of origin;

medical certificate;

bank certificate;

copy of landing card;

birth certificate;

two colour passport photos;

HTG 5,000” payable to the Public Treasury;

B completed form;

B fingerprints;

m letter from employer.

It should be noted that the obligation to obtain a work permit was not waived after
the earthquake. According to article 313 of the Labour Code,” work permits are only
issued to foreign professionals when there is no Haitian professional available with

94 See also section 3.8 on the quality of aid and coordination.
95 About USD 62.

96 Op. Cit. footnote 14, Article 313.

97 About USD 124.

98 Op. Cit. footnote 14.
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the expertise or training required to perform the intended activity. This regulation
remained in effect during the response to the earthquake and the cholera epidemic,
although it does not seem to have been enforced.

Recognition of the professional qualifications of foreign personnel

The provision of medical assistance by clearly unqualified personnel, such as spiritual
healers, in the aftermath of the earthquake was criticized.” The MSPP is the authority
responsible for granting recognition of the credentials of foreign personnel, particu-
larly medical credentials. The decree of 17 November 2005 concerning the organization
and functioning of the MSPP establishes, in article 3, paragraph 12, that the duties of
the MSPP include ‘recording and monitoring the qualifications of medical and para-
medical personnel and ensuring consistency with the requirements of health-related
professions and activities’." This provision must be considered in conjunction with
paragraphs 17 and 19, which establish that the responsibilities of the MSPP also include
‘maintaining relations with national and international organizations in the field of
health and population and ‘coordinating national and foreign operations carried out
in the field of health in the country.”> According to those interviewed, foreign medical
personnel are required to register with the MSPP. However, there is no provision for
the recognition of the credentials of foreign personnel in the aftermath of a disaster.

Pursuant to the decree of 25 March 1974 concerning the professional association of
Haitian engineers and architects,” foreign engineers and architects are only authorized
to work in Haiti in areas where there are no or insufficient Haitian professionals available.

Driving licence

It is advisable to have a Haitian or international driving licence to drive a vehicle in
Haiti.* International driving licence holders are permitted to drive in Haiti for one
year. After this time, they must obtain a local driving licence and can face penalties
if they fail to do so."**

Holders of a national driving licence issued by a foreign country that has ratified the
Convention on Road Traffic are permitted to drive for three months on this licence.
After this time, they must apply for a Haitian licence. As mentioned above, a Haitian
driving licence can only be obtained once a residence permit has been granted."”

It should be noted that all the NGOs interviewed have their own internal regulations.
They do not allow their personnel to drive themselves and prefer to hire local drivers.

The employees of international organizations, such as United Nations agencies, are
issued an international driving licence through the MAE.

99 Robert MacKey, ‘Questions for Baptists, Praise for Scientologists in Haiti’, New York Times, 3
February 2010 (Haiti), http://bit.ly/9uWBa2. See also section 3.8.1 on the quality of aid.

100 Official Gazette of the Republic of Haiti Le Moniteur No. 1, Thursday, 5 January 2006, article 3,
paragraph 12.

101 Idem, paragraph 17.

102 Idem, paragraph 19.

103 Op. Cit. footnote 13.

104 Op. Cit. footnote 15, articles 64 and 65.

105 Idem, article 74.

106 Idem, article 76, 273 and 279.

107 Idem.
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Recommendations

Entry of humanitarian personnel

Haiti’s legislative framework should regulate and control the entry of humanitarian
personnel into the country in order to guard against abuse. The government should
establish eligibility criteria and requirements for assisting humanitarian actors, so that
they can benefit from legal facilities in the country.”® It is recommended that these
criteria include the fulfilment of specific responsibilities, such as complying with the
country’s legal framework, respecting the established coordination mechanisms and
meeting internationally recognized standards.

The procedures in place for obtaining visas and residence permits (entitling holders to
obtain a driving licence or work permit) are designed to meet the needs of NGOs car-
rying out long-term development aid activities in Haiti. They are not appropriate for
NGOs arriving in the country in response to a short-term emergency situation. Some of
the formalities are too stiff and difficult to fulfil in the context of emergency response
and initial recovery operations (for example, the submission of a criminal records cer-
tificate from the country of origin, a bank certificate and a birth certificate, etc.). They
do not take into account that humanitarian personnel come and go and seldom stay
in the country for more than 90 consecutive days. Current legislation does not exempt
foreign personnel from the obligation to obtain a work permit, although this regulation
is not currently being enforced.

It is therefore recommended that the Haitian legal framework establish procedures
adapted to the context of disaster relief and initial recovery operations. It is also rec-
ommended that the Haitian Government consider lifting the obligation to obtain a visa
and work permit in a disaster setting for eligible humanitarian organizations or at least
make the procedure much quicker.

Recognition of professional qualifications of foreign personnel

Procedures in place for the recognition of credentials are not adapted to the circum-
stances of NGOs arriving in response to a short-term emergency situation. If they were
enforced, international actors would be unable to perform their disaster relief or initial
recovery activities. On the other hand, the government has the responsibility to take
measures to ensure that assistance, particularly medical assistance, is not provided by
people who are not qualified to do so, such as spiritual healers. The legal framework
should therefore provide for the temporary recognition of the credentials of foreign med-
ical personnel, architects and engineers working with organizations that are considered
reliable for the time that they are carrying out disaster relief or initial recovery operations.

Driving licence

The same is true for the recognition of foreign driving licences. Having a residence
permit should not be a requirement for obtaining a driving licence. This requirement
made it almost impossible to get a Haitian driving licence in the post-earthquake period
for the reasons explained above. The legal framework should establish expedited pro-
cedures for the recognition of foreign driving licences for the duration of disaster relief
and initial recovery activities.

108 See also section 3.4.3 on recommendations concerning NGO registration.
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Transport after a disaster

As mentioned above, in the days following the earthquake, the US Army was in charge
of air traffic. Organizations and governments had to coordinate with the Miami-based
US Southern Command, the only body authorized to allocate landing slots. Several
planes carrying medical equipment and supplies were turned away from Port-au-Prince
to Santo Domingo between 14 and 19 January.”” The mobilization of vehicles, traffic
congestion on the only road between Santo Domingo and Port-au-Prince and the poor
condition of the road lengthened the journey from two days to around a week. The
long delays were caused by various factors, including the time it took to clear the goods
through customs in the Dominican Republic and mobilize the appropriate handling
equipment, the poor condition of roads and heavy traffic congestion (all the organi-
zations were obliged to reroute their relief goods through the neighbouring country).
These delays led to additional costs.

Port-au-Prince port was not operational for the first four weeks after the earthquake,
which meant that most of the aid had to be brought in by road from Santo Domingo.

The lack of personnel to unload planes and the lack of handling and navigation equip-
ment caused serious problems, delaying the delivery of aid too long in view of the
urgency of the situation after the earthquake. The large number of humanitarian actors
and the sheer amount of humanitarian aid pouring into the island further complicated
the situation and lengthened delays."®

Recommendations

As established in Annex 9 of the Chicago Convention on International Civil Aviation,
ratified by Haiti, aircraft carrying relief supplies should be given permission to land
as rapidly as possible to avoid any unnecessary delay and facilitate the delivery of
humanitarian aid to disaster victims and vulnerable people. It is recommended that
the Haitian Government adopt the measures required to give domestic legal effect to
the provisions of the Chicago Convention.

In order to avoid the heavy traffic congestion caused by the large number of actors
arriving in response to a disaster, it is recommended that control procedures be estab-
lished to ensure that the relief goods entering the country are consistent with the
humanitarian priorities identified in the appeal. A monitoring unit could be set up at
road border crossings to control the goods entering the country. It is recommended
that the goods of eligible humanitarian organizations be given priority over those of
non-eligible ones.” This unit could also be in charge of ensuring the fluid flow of road
traffic. Controlling the entry of goods at the border would also have the advantage of
avoiding bottlenecks at the warehouses at the destination and the ensuing delays.

Quality of aid and coordination

Quality

International assistance as a whole provided in response to the earthquake undoubt-
edly saved many lives. However, the quality of aid varied greatly. Many well-intentioned

109 See also section 3.3.3 on military assistance.
110 See also section 3.8 on the quality of aid and coordination.
111 Idem, with regard to eligible humanitarian organizations.
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individuals arrived in Haiti totally unprepared, often without resources, shelter or food,
and ended up having to ask NGOs and international organizations already operating in
Haiti for assistance. Some even required emergency assistance themselves. Their lack
of expertise, experience and self-sufficiency meant that they were a drain on resources
that would have been better used to assist the direct victims of the earthquake.”” It
is also worth noting that, in most cases, those most able to provide quality aid, with
the necessary experience and a command of Haitian Creole and French, were already
operating in Haiti before the earthquake. Moreover, it seems that most of the aid was
delivered by a minority of international actors, the so-called ‘professional’ international
actors with extensive experience in providing international emergency assistance.

Massive, but uncoordinated, donations of relief goods caused the same kind of dif-
ficulties and bottlenecks. Donations of used clothes, canned food, bottled water and
outdated prescriptions accumulated at entry points. The flood of relief goods which
did not meet identified priority needs or international quality standards hindered the
delivery of essential, quality aid consistent with international standards for emergency
relief operations. For example, while anaesthetics for amputations and other medical
supplies were having trouble getting into Haiti, 600 solar-powered talking Bibles were
distributed on the island by missionaries."”

The quality of aid provided by some actors was called into question. One example is
the case of the ten American missionaries accused of kidnapping by the Haitian legal
authorities after trying to cross the border into the Dominican Republic illegally with
33 Haitian children, ignoring legislation on international ado